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Executive Summary
Local Authority services operate under a wide range of legal responsibilities and statutory
duties. Some of these are specific to the delivery of a service (for example, the legal duty to
provide residential care), some protect the wellbeing of individuals (for example, health and
safety law, anti-discrimination protections within the Equality Act 2010), and others apply more
generally to decision making including:




Public Sector Equality Duty, Section 149 of the Equality Act 2010 (PSED).
Section 3(2) of the Local Government Act 1999 (Duty to Consult).
Social Value Act 2012 (concerning decisions about commissioning).

Local Authority decisions may be challenged through the Judicial Review court procedure in
which a judge reviews the lawfulness of a decision or action made by a public body.
Between 2011 and 2012, Devon County Council was subjected to three Judicial Reviews which
challenged decisions made in respect of a) the setting of fees for residential care homes (two
JRs) and b) the decision to appoint Virgin Care as a provider of Integrated Children’s Services
(ICS). The challenges were in relation to whether the Council applied its Public Sector Equality
Duty (PSED) (Section 149 of the Equality Act 2010), followed its policies and consulted
adequately.
At the same time, communities across the country are increasingly using Section 149 of the
Equality Act to challenge decisions about changes and cuts to public services through the
Judicial Review process. The financial and emotional impact can be high. One London council
lost a whole year’s savings after losing in Court. Despite effectively winning both cases,
Devon’s legal costs alone exceeded half a million pounds.
With reductions to public funding, we are going to have to make increasingly difficult decisions
about entitlements and the provision of services which will impact on individuals and groups.
Our priority must be to protect those most at risk and vulnerable, typically those who are in the
minority, rather than the majority who can ‘help themselves’ but also ‘shout the loudest’ and
apply political pressure. This will mean making tough choices and in so doing we must consider
the potential for challenge. If we ensure the application of our decision making procedures is
robust, we will be able to manage the risk.
Judicial Reviews provide a route to challenge to the way in which a decision has been made,
rather than the rights and wrongs of the conclusion reached, therefore they focus on process
rather than outcome. This is an important point: Even when a Local Authority has made a
decision with ‘all good intentions’ it still has to demonstrate clearly that it has followed robust
decision making procedures and considered equality implications and opportunities. Anyone
who rushes through a decision on the basis that ‘we know best’ is putting the Council at risk.
Carrying out an impact assessment provides an opportunity to consider the PSED when making
decisions and provides evidence of how equality implications and opportunities have been
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considered. Despite political rhetoric that they are ‘bureaucratic’ and ‘no longer necessary’, the
Courts and communities look to these as evidence. If there were no PSED, impact
assessments would still be a useful decision making/service improvement tool.
When applying the PSED and carrying out an impact assessment, we need to consider what
can be done to improve a policy or practice so that it can advance equality of opportunity and
foster good relations (positive impacts), not just eliminate discrimination (negative impacts).
Impact assessment is not about justifying a policy can proceed because there is ‘no impact’.

If there is ‘no impact’ – what are you doing it for?
Most of what we do affects people either directly or indirectly; the decisions we make about
where we invest our resources and how we provide services will affect the quality of services.
But, it is not always the case that improvements/positive impacts cost more and cannot be
considered in times of cutbacks. Through early engagement with stakeholders, evidence
gathering, creative and objective thought, it is possible to find improvements that lead to better
outcomes and reduced costs. This was demonstrated in a report by Capital Ambition called
Equality + Efficiency = Excellence.
Proper application of the PSED and use of impact assessment should be seen as an enabler for
service improvement and efficiency as well as a means of managing risk.
To be effective, impact assessment needs to be woven into the organisation’s decision making
processes and behaviours so that it is a ‘business as usual’ activity; it is part of the
organisation’s culture to the point that people would immediately question if there was an
absence of an impact assessment/consideration of the PSED, rather than question how they do
an impact assessment.
Known as ‘The Brown Principles’, R (Brown) v Secretary of State for Work and Pensions [2008]
established in case law certain conditions to ensure application of the PSED in relation to
decision making:











Those in the public authority who have to take decisions must be made aware of their duty
to have due regard to the need to eliminate unlawful discrimination, advance equality and
foster good relations across all the protected characteristics.
The duty to give due regard must be fulfilled before the policy is being considered.
It involves a conscious approach and state of mind.
It must be exercised in substance, with rigour and an open mind.
It is not a question of ‘ticking boxes’.
It is good practice for a decision maker to make reference to the duty.
It is a non-delegable duty.
The duty is a continuing one.
It is good practice to keep an adequate record, showing that the equality duties have been
considered and they have pondered relevant questions.
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Between November 2012 and July 2013, an internal review was carried out to consider the
implications of the Judicial Reviews and what needs to change in order to manage the risk of
future challenges and reduce associated legal costs. This report shares the findings of that
review, captured under Eight Learning Points, and makes recommendations for the Council.

The Eight Learning Points
Learning Point 1: Doing an impact assessment alone does not fulfil the PSED.

The
PSED and impact assessment must be drawn to the attention of decision makers (Cabinet,
Scrutiny Committee, Leadership Teams, Boards etc.), they must pay attention to it and consider
it as part of their decision making process.

Learning Point 2:

Understand the relevance of equality and continue to pay attention to
the PSED even if there are no negative impacts, this includes the need to consider how the
authority can advance equality and foster good relations.

Learning Point 3:

In a complex and lengthy decision making process, attention to the
PSED may vary at different stages but it should be exercised from the outset.

Learning Point 4:

The PSED requires decision making/equality impact assessment to be
a well informed process of sufficient quality; it should not be treated as a tick box exercise or
delegated to other organisations.

Learning Point 5:

Take an evidence based approach which clearly considers all
protected characteristics and puts community stakeholders at the heart of the
assessment/decision making process from the outset.

Learning Point 6: There must be a clear record, which is publicly available and
accessible, of how the protected characteristics and PSED have been considered. It does not
have to be contained in a document called ‘impact assessment’.

Learning Point 7: Follow organisational policies and use the resources and guidance that
are available to you.

Learning Point 8: Robust decision making that incorporates impact assessment and pays
attention to the PSED needs to be part of the organisational culture.
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Recommendations
“We have to consider the impacts on individuals and groups right from the start”.
Phil Norrey, Chief Executive
“Taking forward the learning from this internal review must be the responsibility of all of us. We
have to evidence what we have thought about and done, and whilst this may seem a tedious or
bureaucratic process, we must think about the potential challenge”.
Jan Shadbolt, County Solicitor
“Leaders, in particular, need to create a sense of urgency and importance around this agenda”.
Rajwant Bains, Consultant
“We must have an instinctive understanding of this agenda”.
Pip Tucker, Head of Insight and Impact, Services for Communities

Better use of Joint Strategic
Needs Assessment (JSNA) &
Understand Evidence Base

Quotes from speakers and key themes arising from action planning at the review’s
th
final event on 8 July.
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Recommendation 1: Ensure everyone has the right attitude
Where relevant, no decision is made without a proportionate impact assessment and
consideration of the PSED – this is enforced at all levels of the organisation and in all meetings
by people taking personal responsibility and demonstrating strong leadership. This also means
that managers see the need to identify and redeploy appropriate resources to support a
decision making process from the start. Actions include Corporate Leadership Team and
Heads of Services setting relevant appraisal targets, commitments from Committee Chairs and
checking that impact assessments and consideration of PSED are included in committee
reports and minutes.

Recommendation 2: Develop skills and knowledge
People need the skills and knowledge to make effective decisions and carry out impact
assessments. The Council has the skills and knowledge within existing resources; it needs to
make sure this is utilised fully and knowledge is shared so that it doesn’t rest with one or two
‘experts’. It does not have resources to run extensive training programmes and therefore needs
to be creative about how it achieves this aim. Actions include ‘recruitment’ and training of
Impact Assessment Facilitators from every service, building into leadership/management/project
management programmes, competencies and Member development, online networking to
share knowledge and questions, making better use of the Equality Reference Group and other
engagement forums, promoting sources of information and data and identifying gaps in data,
and sharing learning of this review with other authorities.

Recommendation 3: Improve procedures
Impact assessment should not be treated as a separate, bureaucratic process or one that is
done later, after a decision is made. The PSED needs to be embedded in decision making
(including commissioning) processes from the beginning right through to and beyond
implementation. People need a clear understanding of what a robust decision making process
looks like and how to include PSED requirements. Actions include updating committee
procedures and templates, creating a Devon Way to Decision Making Toolkit and improving
guidance, improving commissioning procedures and engaging the Equality Reference Group
early on in the 2014/5 budget setting process.
Performance measures:
 % of committee reports which do not contain/refer to an appropriate* impact assessment
statement/report (where equality is relevant).
 % of committee minutes which do not include appropriate* reference to the PSED (where
equality is relevant).
 The number of Judicial Review challenges to our decisions.
*quality/proportionality to be judged by the Equality Reference Group
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Findings
This report focuses on two Judicial Reviews concerning health and social care services,
however the findings could easily be applied to any other service; decision making processes
can be improved across the whole organisation and the two cases are a reflection of current
culture and practice rather than a unique set of circumstances.
These circumstances are also present in other Local Authorities. Looking at a range of recent
Judicial Reviews concerning the PSED or Duty to Consult, the following features have been
present:







No/poor consultation.
The PSED was not drawn to the attention of decision makers.
No mitigation of negative impacts/risks where this is possible.
Impact analysis and consultation was carried out after the decision was made/not started
early enough at formative stage (didn’t have influence).
Something less discriminatory could have been achieved.
Didn’t think an impact assessment was needed/or that the PSED was relevant.

Before exploring the findings, it is useful to establish a common understanding of what is meant
by the Public Sector Equality Duty, ‘decision making’ and ‘impact assessment’:
Public Sector Equality Duty (PSED) – Section 149 of the Equality Act 2010
The General Duty requires Public Authorities to give due regard to the need to (in relation to
nine protected characteristics):




Eliminate discrimination, victimisation and harassment,
Advance equality of opportunity and
Foster good relations between people.

The nine protected characteristics are:



age, race/ethnicity, religion/belief and sexual orientation (apply to everyone), and
disability, gender re-assignment, pregnancy/maternity and marriage/civil partnership (only
apply to people with those characteristics).

The PSED also contains Specific Duties to publish information and objectives.
The PSED seeks to remove or reduce avoidable and disproportionate disadvantage by ensuring
we fully consider and understand the effects of what we do (or plan to do) on different people by
way of their different needs and circumstances. It seeks to create a ‘more equal society’
through the advancement of equality for those groups who experience disadvantage and
prejudice.
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Public Authorities can make difficult decisions about service reductions or closures and still
meet the PSED, provided such decisions are:






Informed and considered and that the authority has adequately consulted those affected.
Proportionate.
Fair.
Necessary.
Reasonable.

“Give due regard” does not mean “do”, it simply means “consider” and if it can be done, do it.
For further information, please see page 34 or visit devon.gov.uk/equalitylegislation.
Defining ‘decision making’
We make decisions all the time. Decisions may be made formally by committee (in meetings
with reports and minutes) or informally by one or more persons. The decision making process
can also be a long one, from the formulation of ideas through to proposals (the selection of
viable options) which go forwards for a final decision. It includes business planning, service and
policy formulation and change.
At all stages and whether decisions are made formally or informally, the Public Sector Equality
Duty (PSED) applies if the decision has an effect on people and has the potential for them to
have different outcomes/experiences (including the potential for improvements) because of their
protected characteristics.
It’s difficult to establish precisely which decisions about services, functions and policies are
relevant to the PSED, but decisions about the way in which a service should be provided
(including policies) and the way in which public money is spent and prioritised will have an
impact on people and will usually be relevant. For example, a decision about traffic calming
systems can impact on people. If speed bumps are used, people with certain conditions can
find these uncomfortable. Traffic calming has a positive impact on a wide range of groups,
particularly young children who are at risk of injury from speeding traffic in residential areas.
Assessment/eligibility criteria, decisions about opening hours or access channels and locations
of services are all relevant. Decisions that affect staff such as workspace and flexible working
policies are also relevant.
Defining ‘impact assessment’
An impact assessment is not just ‘a form’. It is a process of analysis which considers how an
existing policy, service or function or change will affect (‘impact’) something – an equality impact
assessment considers how different groups of people are, or could be, affected; likewise an
environmental impact assessment considers how the environment will be affected. It is not
confined to negative impacts, but should also explore all possibilities of enhancing positive
impacts.
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Background to the ICS/Virgin Care Judicial Review
Integrated Children’s Services (ICS) had been operating jointly since 2008 by Devon County
Council and Devon Primary Care Trust (PCT) to provide a seamless service of health and social
care to children in Devon. In 2011 it was agreed to procure the services from one provider and
this process was started in September 2011.
Stage one of the process was completed by the middle of February 2012 and the identity of the
bidders was made public. Stage two resulted in Virgin Care emerging as the preferred bidder
following evaluation in June 2012.
On 11th July 2012 this preferred bidder status was confirmed by Devon County Council’s
Cabinet and Devon PCT Board. An impact assessment had been completed but it was not
drawn to the attention of decision makers.
On 12th September 2012 a Cabinet meeting of Devon County Council and a Board meeting of
Devon PCT took the decision to award the contract to Virgin Care.
The claimant in this case was a mother of two children. The challenge was against the decision
to award preferred bidder status to Virgin Care to provide the service from April 2013. The
challenge was brought on two grounds:
1. The defendants, Devon County and the Devon Primary Care Trust failed to discharge the
Public Sector Equality Duty.
2. The defendants failed to follow their own equality policies – this was not considered as the
challenge on the first ground was upheld.
The initial decision in September 2011 to have a single provider was not subject to challenge
because it was out of time. However, the decisions of July 2012 and September 2012 were
considered in relation to whether the PSED had been applied.
The Judgement found that, Devon County Council and Devon PCT failed to discharge the
PSED in July 2012, but because the claimant had not suffered any detriment and the PSED had
been applied at the meeting of September 2012 (by drawing an equality impact assessment to
the attention of the decision makers), the Court’s decision was to allow the award of contract to
continue.
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Background to the Care Home Fees Judicial Review
Each year Devon County Council sets fees for the ‘usual cost of care’ that is paid to care homes
that provide residential and nursing care on its behalf. The claimants were five South West care
homes with the Equality and Human Rights Commission acting as Intervener. The challenge
was brought under three headings:
1. Failure to apply Section 149 of the Equality Act to have due regard to the need to i) eliminate
discrimination ii) advance equality of opportunity for elderly and disabled people. The
equality impact assessment for the 2012 fee setting process was flawed.
2. Failure to consult properly and failure to provide sufficient information for those involved to
make a proper response to it. Devon County Council had failed on grounds of consultation
at a Judicial Review the previous year.
3. The decision was irrational because of mistakes in the calculations used or that the
conclusion was irrational.
The Judgement upheld the challenge under the first heading but not the other two.
As a result, the decision about the fees was revisited through a revised equality impact
assessment and this was accepted by the Court. The impact assessment is published at
www.devon.gov.uk/impact.
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The review process
Following a request by the County Solicitor to consider the issues for the Council arising from
the Judicial Reviews, a brief review was carried out and a report was presented to Corporate
Leadership Team (CLT) on 22nd November 2012. CLT supported the recommendation to
proceed with an in-depth internal review looking at:




How the Council understands and meets requirements of the current legislation.
The effectiveness of the practical use and application of the Council’s current guidance and
approaches to assessing equality impacts and consultation.
The lessons from the recent Judicial Reviews.

This report captures the findings of that review process and makes recommendations for the
Council.
The in-depth review took place between December 2012 and July 2013 and involved:









Discussion with officers with lead responsibility for risk management, project management,
impact assessment and consultation guidance.
Facilitated workshop on decision making processes in general, involving one CLT member
and 15 Heads of Services and officers from across the Council.
Facilitated workshop on the Judicial Reviews in relation to the setting of residential care
home fees.
Facilitated workshop on the Judicial Review in relation to ICS/Virgin Care.
Review of the judgments (drawing out key points of challenge).
Desktop review of committee papers.
Review of guidance and support.
Final event with Corporate Leadership Team, Heads of Services and other key officers on
8th July 2013 to take on board the learning so far and identify actions for themselves and the
organisation.

The Council engaged support of Rajwant Bains (RKB Coaching Consultancy Ltd) to advise on
the review process and facilitate the workshops and feedback sessions.
Court cases are costly and time consuming, but they also provide a valuable learning
opportunity. In many cases, those authorities that were challenged first under the Public Sector
Equality Duty of the Race Relations (Amendment) Act 2000 took advantage of the opportunity
to learn and improve practice and consequently stepped up to be leaders on equality. It was
important for the Council to take full advantage of this learning opportunity, not necessarily so
that it can be a national leader (although it may wish to have this accolade) but for reasons of
cost reduction and community trust and confidence.
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Learning Point 1: Doing an impact assessment alone does not fulfil the PSED.

The
PSED and impact assessment must be drawn to the attention of decision makers (Cabinet,
Scrutiny Committee, Leadership Teams, Boards etc.), they must pay attention to it and consider
it as part of their decision making process.

When formulating policies or plans about service changes, an equality impact assessment (or
‘equality analysis’) enables Public Authorities to consider people’s needs and how to improve
outcomes. It needs to be written down to provide evidence of:





Who will be affected by the policy/service change, their needs and how they may or may not
be affected.
The extent to which equality issues have been taken into account as part of
recommendations/plans.
Any negative and positive impacts (consideration of opportunities to advance equality and
foster good relations and areas where unlawful discrimination or inequalities may arise).
Mitigating actions to address negative impacts.

However, carrying out an impact assessment alone does not ensure compliance with the PSED.
The claimants in the ICS Judicial Review pointed to the fact that although an impact
assessment had been carried out, in the first Cabinet meeting (July 2012) “decision makers
were not alerted to the PSED” and that “reports contain no reference to the PSED or any
analysis of equality objectives or needs. There is nothing in the reports to enable decision
makers to address the discharge of the equality duty.” The “decision makers were concerned
only with economic advantage. The bidder whose bid was the most economically
advantageous was entitled to be declared the preferred bidder.”
It is also worth noting that the new Social Value Act places a requirement on authorities to
consider social and environmental issues as well as economic ones when commissioning
services.
R (Brown) v Secretary of State for Work and Pensions [2008] (‘The Brown Principles’) has
established:





Everyone needs to
Those in the public authority who have to take decisions must be
understand the legal
made aware of their duty to have due regard to the need to
duty.
eliminate unlawful discrimination, advance equality and foster good
relations across all the protected characteristics.
It involves a conscious approach and state of mind.
It is good practice for a decision maker to make reference to the duty.
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Learning Point 2:

Understand the relevance of equality and continue to pay attention to
the PSED even if there are no negative impacts, this includes the need to consider how the
authority can advance equality and foster good relations.

An impact assessment may identify there are no negative equality impacts arising from the
policy/service change.
In relation to ICS, the defendants successfully argued that a change of provider (who will
manage the service) does not necessarily mean that there would be a change in the way the
service would be delivered and that any future service changes would be subject to impact
assessment and equality requirements within the contract. Equality tests were an integral part
of the tendering process and no negative impacts were identified.
However, a lack of negative impacts does not mean that it renders equality and the PSED as
irrelevant.
The fact that ICS provides services to vulnerable and disabled children and young people
makes it highly relevant; the PSED still applies to all stages of the decision making process and
must be drawn to the attention of decision makers, even where no negative impacts are
identified by planners/assessors. This will also ensure the process is exercised ‘in substance,
with vigour and an open mind’.
Application of the PSED is not confined to the consideration and mitigation of negative impacts.
The claimants for ICS described an officer’s “understanding of the PSED is that we need to
make sure that the decisions we make and the changes we make to services do not adversely
impact on groups with protected characteristics. Where adverse impacts are identified we have
a duty to take appropriate action to address these and to minimise impact so far as possible”
was, although not entirely incorrect, considered as an “inadequate understanding of the PSED”
because although this deals with the need to ‘eliminate discrimination’, it does not address the
need to ‘advance equality and foster good relations’ (the two other arms of the PSED).
The standard NHS (PCT) impact assessment form which was used for the ICS process only
required an assessment of negative impacts (eliminating discrimination); impact assessment
frameworks need to clearly prompt the consideration of all three arms of the PSED.
In the case of the setting of care home fees, the question of relevance was also picked up. It
was viewed that: “the exercise in which [the council] was engaged did not involve the
assessment of needs or the cutting of services or curtailment of choice but merely the
calculation of cost.”
The fees which the council paid to care homes was initially seen as a ‘business to business’
issue. The team involved soon realised its relevance to equality and the need to consider the
effect on service users, so opened up an impact assessment.
13

The learning here is that it’s important to look beyond the function that is being carried out and
consider to what extent people will be affected and how this fits with a range of policies and
provisions; this will determine the function’s relevance to equality and the need to give due
regard to the PSED.
The setting of care homes fees was not only relevant to the PSED, but also Human Rights and
the UN Convention on the Rights of Disabled Persons because it determined the quality of life
of individuals, the “opportunity to choose their place of residence” and “access to a range of inhome, residential and other community support services, including personal assistance
necessary to support living and inclusion in the community, and to prevent isolation or
segregation from the community”.
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Learning Point 3:

In a complex and lengthy decision making process, attention to the
PSED may vary at different stages but it should be exercised from the outset.

Where there is a lengthy decision making process, the relevance and degree of need to
address the PSED may also change from stage to stage.
The Judge in R (Bailey) v Brent LBC said “the Duty must be kept in mind by decision makers
throughout the decision making process. It should be embedded in the process….what
observance of that duty requires of decision makers is fact-sensitive; it inevitably varies
considerably from situation to situation, from time to time and from stage to stage.”
Certainly, as far as the ICS commissioning process was concerned, the further down the line
the preferred bidders went, the more rigorous the equality checks became. However, paying
attention to the PSED early on can enable different ideas to be analysed and tested to see
which realistic and achievable options provide the best outcome for all communities. The
workshops highlighted the importance of early engagement in the PSED with stakeholders as a
way of building trust and avoiding costly mistakes, gaps and misunderstandings.
An assessment of equality impacts and mention of the PSED shouldn’t be saved up for the final
decision meeting and should feature throughout the process in proportion to the issue being
considered at the time.
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Learning Point 4:

The PSED requires decision making/equality impact assessment to be
a well informed process of sufficient quality; it should not be treated as a tick box exercise or
delegated to other organisations.

As part of the ICS tendering process, preferred bidders were asked to complete an equality
impact assessment of the service. The assessment by Virgin Care was weak and a lack of
information provided to the bidders meant they were unable to carry out a sufficient
assessment. ICS is also unique to Devon – none of the bidders had prior experience of
delivering these services; this knowledge rested solely with Devon County Council and the
Primary Care Trust (NHS Devon).
It is highly unlikely that asking an organisation to produce an impact assessment on a service of
which it has no experience, is not responsible for, and has no equality data for, will be a useful
exercise.
The PSED cannot be delegated and the responsibility rests with the commissioning authority.
Any changes by providers would need to be subject to control, assessment and consultation
with the commissioner. Likewise, it is not best practice to delegate an impact assessment/the
PSED to a ‘corporate function’ or consultant.
Impact assessment and consideration of the PSED needs to be exercised and ‘owned’ by those
who understand the nature of the service/policy and are fully involved and influential in making
recommendations/service and policy design. However, that is not to say that advice, facilitation
and challenge cannot be sought from others.
Impact assessment is not an administrative process. It should be treated as a serious part of
the decision making process with ownership at management levels.
For it to be of sufficient quality, an assessment should contain analysis of information and
proposals. It should be fact based. Even if there is a belief that there will be no negative
impact, there should still be a sufficient description of the service, its users and an explanation
as to why there is ‘no negative impact’. The possibilities of enhancing positive outcomes should
also be explored in line with the PSED to ‘advance equality of opportunity’.
The claimant in ICS pointed out that there was “no analysis of how services were currently
working and how they might be affected by a change of provider”, the officer completing the first
impact assessment merely stated “no impact” or “not applicable” despite the fact that ICS
provides health and social care to children in all protected characteristic groups and in particular
disabled children. A second equality impact assessment “failed to consider ethnicity and
disability; it concentrates on negative impact without considering the possibility of
improvements.”
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It is acceptable to take a ‘proportionate’ approach. Therefore, a major service which provides
care to vulnerable children would have a high degree of relevance to the PSED and the
attention paid to the impact assessment/PSED would also be high. As the claimant in ICS
pointed out, “it was wholly inadequate in the context of a procurement process involving a large
population and a contract costing in the region of £100 million which must have presented an
opportunity for assessing and evaluating current provision.”
The three arms of the PSED to eliminate discrimination, advance equality and foster good
relations must all be considered when awarding a contract, and these should be explicit in any
documentation.
In the case of the setting of care home fees, whilst the fees set were regarded by the Judge as
rational and fair, the first impact assessment for the setting of care home fees was said to lack
detailed analysis, and where potential negative impacts were identified, failed to explain the
source of these impacts adequately or how these could be mitigated against. This was not
because the Council did not have mitigations in place, but rather it did not explain them in the
impact assessment report.
The fee bandings under question were in relation to ‘the usual cost of care’. However, people
with particular needs (under the protected characteristic of disability) may fall outside of this
‘usual cost’ and this is an equality issue. Whilst the Council had processes in place which could
meet additional needs above and beyond the ‘usual’ or ‘average’ costs, it did not explain this
mitigation in the impact assessment report.
An impact assessment should also be carried out by a competent officer. However in this case,
the Judge was critical that the officer completing the assessment had not received training,
been given or sought support or guidance.
Following the first Judicial Review hearing, a second impact assessment was produced. This
assessment reconsidered the initial decision and went in to sufficient detail to explain the fee
setting process, rationale and wider activities and mitigations. It clearly drew attention to the
PSED, covering all the protected characteristics, Human Rights and UN Convention on the
Rights of Disabled Persons. It involved a team approach and challenge from an independent
person who understood the impact assessment process, the Head of Service was involved and
signed off the assessment.
The Brown Principles have established:




Demonstrate that this needs to be
taken seriously.

The PSED is a non-delegable duty.
It is not a question of ‘ticking boxes’.
It must be exercised in substance, with rigour and an open mind.

The quality of an impact assessment is also determined by the application of knowledge and
information:
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Learning Point 5:

Take an evidence based approach which clearly considers all
protected characteristics and puts community stakeholders at the heart of the
assessment/decision making process from the outset.

The first of the two Judicial Reviews into care home fees was challenged on the basis of
inadequate consultation. The workshops identified the importance of taking an ‘evidence based
approach’ to decision making. This means including data/information such as community and
customer profiles/outcomes and feedback from meaningful engagement (consultation), and
analysing the information objectively. These need to be broken down by the protected
characteristics defined within the Equality Act for the purpose of conducting an equality impact
assessment.
The ICS process positively demonstrated very early engagement with stakeholders and there
was clear opportunity for service users to influence the commissioning process. Service users
were invited to be part of a panel of 60 evaluators and therefore helped select a preferred
bidder. A survey was also carried out to seek views ahead of the tender process. Diversity
data helps with equality analysis, but data for children and young people was weak.
Opportunities to gather information and break down data by the protected characteristics were
missed such as an analysis of the diversity of representatives on the evaluation panel and
gathering equality and diversity data as part of the survey.
Consultation and engagement helps us make informed decisions and get ideas from a wide
range of people as ‘communities of place’ and ‘communities of interest’, because different
places as well as different people have different needs. Although the resources needed for
adequate consultation shouldn’t be under-estimated, involving stakeholders directly in the
decision making process, through the assessment of impacts, is highly beneficial; if people feel
they own the decision they are less likely to challenge it and less time will be taken up
defending challenges after the decision has been made. How much do you value the
relationship you have with your customers? – this will be reflected in the extent to which you
involve them in decisions.
It would also be beneficial to involve Members in engagement and impact assessment at an
early stage.
With current pressures on spending and the need to make tough choices, it is increasingly
important to manage expectations through effective two-way engagement. Consultation
enables us to identify alternative resources or changes in priorities within communities which
could lead to efficiency savings.
If you can demonstrate you have consulted and
properly considered the feedback [of
stakeholders], their ability to challenge [in court] is
reduced.
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The Council has many sources of information about community profiles, including health and
wellbeing, and results of previous consultations readily available or on request from the Insight
and Impact Team (Services for Communities). This includes indevon.org.uk/communities
and devonhealthandwellbeing.org.uk, which are both developing websites. Insight and
Impact can also provide guidance or support on consultation/engagement routes and has
launched an Engagement Strategy at new.devon.gov.uk/getinvolved.
Services also need to consider what data they should be collecting to monitor for inequalities
and understand the needs profile of service users, they should also have plans to plug any gaps
in that data.
The following are fundamental to a high quality assessment/decision making process:

Understanding who the
stakeholders are
(including protected
characteristics) and
how they can all be
engaged in an inclusive
process.

Understanding what
available data and
information about
communities and service
users' protected
characteristics is relevant.
Plug any gaps in data.

Considering when to
involve, doing this at the
earliest opportunity and
giving people enough time
to engage in the process
properly.

Involving a wide group of
people keeps the process
open and creative; it
draws on ideas and
solutions for delivering
services more effectively
and efficiently.
People are less likely to
challenge a decision they
have influenced.
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Learning Point 6: There must be a clear record, which is publicly available and
accessible, of how the protected characteristics and PSED have been considered. It does not
have to be contained in a document called ‘impact assessment’.

The Judge in the ICS case considered the application of the Specific Duty of the PSED which
requires a Public Authority to publish information to demonstrate its compliance with the
General Duty to eliminate discrimination, advance equality and foster good relations. The
information must include, in particular, information relating to the protected characteristics of
employees and people affected by its policies and practices.
What this highlights for Public Authorities is that the publication of information to demonstrate
how an authority is meeting the PSED is not confined to corporate equality schemes/strategies
and employment monitoring, but it is far reaching and is something which should cascade down
through the organisation and apply to individual service and policy change.
The claimant in ICS point out that “much of the documentation…was not made public
immediately upon its creation. Some of the documents the claimant would have wished to see
have still not been made public for reasons of commercial confidentiality”.
An impact assessment could explain the tendering process and how equality compliance would
be tested at each stage. The range of equality related questions asked of bidders could be
made available once the process was launched. This can build trust and confidence in the
process and potentially avert any legal challenge from the public.
The workshops identified the importance of mainstreaming impact assessment into other
documents such as communication or project plans and into ‘thinking in general’. Impact
assessment and the PSED need to be visible in communication and engagement plans,
demonstrating how people’s needs and perceptions are being considered – to pick up on a
comment in one of the workshops: “have your narrative right”.
What became clear in the review into the setting of care home fees was the question of whether
the impact assessment should be a separate document or woven into the fee setting process
itself. The danger of not integrating impact assessment into existing decision making processes
is that it sits aside the process, has little influence and becomes less transparent. Careful
calculations and use of national data went into the setting of a fair rate of fee (evidenced in the
‘Information Taken into Account’ document). Whilst the exercise considered the cost of care for
elderly and disabled people, it did not explicitly make reference to the PSED or equality impacts.
Therefore, it was not obvious to others that the PSED had been applied.
One of the workshops also looked at the Street Lighting Part Night Lighting Policy in which the
Communications Plan was an important part of the implementation process; equality impacts
identified were mainly ones relating to community engagement and awareness raising,
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therefore PSED considerations would best sit within the Communications Plan so they are
integrated and visible.
The workshops also highlighted the need for impact assessment to be something which has
‘life’ throughout the whole of a project, gaining insight at various stages. It is something that
develops and changes at various stages; the point at which an understanding of the impacts
starts to take shape will vary. The final ‘product’ is a narrative of that evidence gathering and
thinking process.
The workshops also raised the question – “do we need the form, why not simply have a set of
questions?” A set of questions provides opportunities to integrate PSED considerations directly
into reports which are presented to decision makers. A form is a good way, but not the only
way, of recording the important element, which is the thinking about equality impacts that have
gone into the decision. Whatever our approach, it needs to encourage consistency, proper
consideration and a means of providing a record of our decision making process.

Keep a record of your decision and
consideration to how it affects different people.
It could be a simple statement within a report
or minute of a meeting or part of a full impact
assessment document.

A desktop review identified that impact assessment and the PSED is not consistently made
explicit to Members and decision makers, and practice varied between Place, People and
Corporate Services. Whilst there are pockets of good practice, decisions at some officer and
Member meetings are being made without an impact assessment or specific reference to the
PSED. In some cases, committee minutes include a standard statement that Members have
considered equality and impacts, even where the report states “an impact assessment will be
carried out” and with no discussion about equality recorded – therefore it is impossible to have
considered the impacts.
The Brown Principles have established:


It is good practice to keep an adequate record, showing that the equality duties have been
considered and they have pondered relevant questions.
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Learning Point 7: Follow organisational policies and use the resources and guidance that
are available to you.

Failure to follow your own policies can be picked up as an area of unlawfulness. It is highly
likely that this is not well known.

The Council’s equality policy is made up of five principles:
1. Ensure acceptable behaviour.
2. Respond to complaints and incidents in a positive and pro-active way.
3. Provide access to services, facilities and information.
4. Recruit and employ people fairly.
5. Meet specific needs.
In relation to Point 3 about providing access, the summary policy describes this as follows:
It is our aim to provide a welcoming, friendly environment which is easily accessible to all, to
take steps to improve access to services, facilities and information where needed and be honest
about what we can and cannot do. Where relevant to your job role, you will need to:





Make sure information is accessible and provide alternative formats, translations and
interpreters when needed. Further guidance is available in the Communications Toolkit.
Make sure meetings and events are easy to access and specific needs are taken into
account.
Make application processes free from bias.
Make sure buildings are accessible.

This includes anticipating the need to make reasonable adjustments for disabled people to
overcome barriers.
Heads of services will need to ensure that services, policies, proposals and practices are
monitored and reviewed appropriately. This means ensuring impact assessments are carried
out to check for any positive or negative effects on different people. It also means involving
people, as far as possible in the design, delivery, monitoring and prioritisation of services so that
their needs can be met in the best way.
The Council has guidance and processes in place to assist with impact assessment,
consultation and engagement. The application of that guidance is fundamental to reducing the
risks of future legal challenges.
The workshops found that certain resources available to staff were under-used, in particular
‘expert community panels’ such as the Equality Reference Group, Excellence Not Excuses
multi-ethnic forum and LGBT (Lesbian, Gay, Bisexual and Trans) Staff Network.
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You have what you need to do
the job – use it!

The Council also has a group of Impact Assessment Facilitators who are rarely approached,
however, recent reductions in staffing means new Facilitators need to be ‘recruited’ from across
the services and staff need to be given time to assist with facilitation.
Group approaches are also necessary for a good quality assessment but all too often the
impact assessment rests with one person. Action Learning methodology was trialled at a recent
Equality Reference Group Surgery when impact assessing a social care function. The session
was quick, positive and empowering. It should be common practice that if you have an impact
assessment to do, you call together a group of people and work through it as a team.
To ensure the impact assessment is well co-ordinated with sufficient resources and quality
assurance, the process must be owned and supported by many people, not one person, with
adequate support from the top. Likewise, it is not possible for one equality officer to support
every service – expertise needs to be spread throughout the organisation through resources
such as Impact Assessment Facilitators and equality leads, and these contacts need to be
promoted well so that people are aware of the support available to them.
The workshops highlighted that there was room for improvement to decision making guidance
and that impact assessment needed to be embedded in the Devon Way to Project
Management. Signposting to/remodelling processes around impact assessment, risk
management, project management, performance monitoring, sustainability appraisal,
engagement and information/data sources would be beneficial. Certainly it felt that there were
too many processes and policies, some flexibility was needed and bringing these components
together and making them simpler and easier to understand would be a valuable exercise.
Improvements to commissioning guidance were also highlighted as necessary.
A significant number of people at the final event identified the need to improve risk management
procedures, to use risk management for prioritising and to ensure we have a corporate overview
of risks. Risk management could be used to identify where and when resources need to be
redeployed. It was also suggested we needed a ‘framework for decision making of service cuts’
that ensures we do not waste effort.
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Learning Point 8: Robust decision making that incorporates impact assessment and pays
attention to the PSED needs to be part of the organisational culture.

The workshops highlighted the importance of organisational culture to drive through change and
embed consistent high quality processes. The failings of the County Council (and in the case of
ICS, its partner NHS Devon) have not been down to incompetence or lack of awareness for one
or two individuals; there were a variety of factors at play which opened us up to challenge. The
‘problem’ is an organisational one, and so must the solution be.
Organisational culture was identified as a key component in the Macpherson Report (Stephen
Lawrence Inquiry) which defined Institutional Racism: 'The collective failure of an organisation
to provide an appropriate and professional service to people because of their colour, culture or
ethnic origin. It can be seen or detected in processes, attitudes and behaviour which amount to
discrimination through unwitting prejudice, ignorance, thoughtlessness and racial stereotyping.'
It does not point to individuals being consciously racist, but points to processes, a lack of
knowledge and collective attitudes that create behaviours that are present across the whole
organisation resulting in the needs of black and minority ethnic people being overlooked. These
collective behaviours become part of the organisation’s culture, or ‘the way things are done
around here’.
This analogy can be applied to how an organisation applies the PSED in general. Where Public
Authorities have been challenged in court over the PSED, it has not necessarily been because
individuals have consciously excluded equality considerations; it has more often been the case
that the culture of the organisation does not encourage equality (including the advancement of
equality) to be consciously included.

Our processes need to enable people to do things in a particular way.
People need to have the right attitude to make it work; consistent
and shared leadership is key.
This may mean everyone being firm about the organisation’s policy
on impact assessment and not allowing ‘sloppy practice’.
Lack of awareness must be turned around with skills and
knowledge.
With the right processes, skills/knowledge and attitudes in place,
the correct behaviour follows.
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Links to the Francis Report
The Francis Report 2013 tells a story of “appalling and unnecessary suffering by hundreds of
people. They were failed by a system which ignored the warning signs and put corporate self
interest and cost control ahead of the patients and their safety” at Mid Staffordshire NHS
Foundation Trust. The report made 290 recommendations designed to change this culture and
make sure that patients come first.

The Francis Report highlighted:

This review highlighted:

A lack of openness with patients, the public
and external agencies.
Lack of transparency and candour in the
information provided.

The need to be open and transparent in order
to build trust, confidence and help people feel
part of decisions so they are less likely to
challenge them.

Finance and targets were given priority above
quality of care (putting people first).

A focus on cost alone will fail to give regard to
the PSED (and therefore fail to consider the
effect on the person).

Information accessible and useable by all,
allowing effective comparison of performance
by individuals, services and the organisation.

Information and data are key to a high quality
impact assessment/understanding of the
effects a decision may have on people.

Francis Report recommendations relevant to Local Authorities included better public scrutiny
and inspection, training and expert assistance.

Links to Devon Future Landscape Project
The Future Landscape project brought members of staff from across the organisation together
to consider and respond to immediate and future challenges for the Council. It was given the
task to find opportunities and challenges around six focus areas:







Customers
Commissioning
Spend
Demand
People
Systems
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At the heart of the process has been an openness to ideas and total freedom for staff to think
creatively and speak out. The collective result of all the groups thinking was a vision for a new
Council that:







Understands what people really want/need.
Designs for outcomes.
Focusses on prevention.
Invests and sources money innovatively and collaboratively.
Is open, flexible, agile and responsive.
Will lead, empower and trust staff, partners and communities.

It describes a future where there is a “new and palpable sense of community” with better
support networks and easy access to services, activities and systems. Neighbourhood
managers act as brokers between agencies and the local community and more people take part
in a range of volunteering activities. There is increased choice, control and inclusion through
flexible personal budgets and use of ICT. A new Council which is “very open and works closely
with local people”. Whilst it still manages strategic issues, it is less a provider of services, more
a commissioner of services with a focus on helping people to improve their own lives and
enabling local communities to thrive.
For this to work, the Council will need to be more open and transparent with communities
through engagement and devolution, letting go of its control. To ensure that ‘those who can’t
shout the loudest’ are included will require a deep understanding of the issues and barriers that
affect people and cause exclusion and inequalities, it will need to empower all groups to
participate; it will need to put the principles of the PSED at its heart.
Future Landscapes identified similar findings to this review, in respect of the need to:





Address organisational culture to bring about change.
Have better information and dialogue, and an understanding of communities needs to make
better decisions/for communities to make decisions for themselves.
Be more open and transparent.
Engage customers at the start of all processes.
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Recommendations
The review discussions highlighted, in a general sense, that impact assessments are a useful
decision making tool. The workshops identified the need to address organisational culture and
the final event produced a range of recommendations concerning improvements to procedures,
particularly in terms of risk management.
Embedding good decision making into the organisation’s culture will require:
1. The right attitude to impact assessment/decision making.
2. Skills and knowledge.
3. Effective decision making procedures.

Skills &
knowledge

Effective
processes

The right
attitude

Actions will be implemented and monitored through a project plan with a designated project
manager. Performance and risks will be monitored through the SPAR.net system and reported
to CLT.
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Recommendation 1: Ensure everyone has the right attitude

What gives people the opportunity to ‘opt out’? Ask “where’s
the impact assessment?” and if there isn’t one, refuse to
make a decision until a sufficient one is provided.
Don’t be afraid to say “no” if the impact assessment is weak.

Where relevant, no decision is made without a proportionate impact assessment and
consideration of the PSED – this is enforced at all levels of the organisation and in all
meetings by people taking personal responsibility and demonstrating strong leadership.
This also means that managers see the need to identify and redeploy appropriate
resources to support a decision making process from the start.
Actions:
a) Individual CLT members and Head of Services signal their commitment to the above
recommendation by making it an appraisal target for themselves and encouraging others to
do so.
b) Gain commitment from Committee Chairs to ensure that no decision is made without a
proportionate impact assessment and consideration of the PSED.
c) Direction given to Democratic Services and Scrutiny Secretariat to draw people’s attention to
the need to: produce a proportionate impact assessment and consider the PSED (where
relevant) before a decision is taken; and to check that an impact assessment and
consideration of the PSED is included in committee reports and minutes.

Performance measures:
% of committee minutes which do not include appropriate reference to the PSED (where
equality is relevant).
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Recommendation 2: Develop skills and knowledge

People need the skills and knowledge to make effective decisions and carry out impact
assessments. The Council has the skills and knowledge within existing resources; it
needs to make sure this is utilised fully and knowledge is shared so that it doesn’t rest
with one or two ‘experts’. It does not have resources to run extensive training
programmes and therefore needs to be creative about how it achieves this aim.
Actions:
a) Heads of Services and Workforce Performance to actively support the ‘recruitment’ of a new
cohort of Impact Assessment Facilitators, ideally from each service area.
Enquiries/nominations to mailbox: impact@devon.gov.uk.
b) Insight and Impact team to develop an approach which uses Action Learning methodology to
help people get started with an impact assessment and, with the help of Workforce
Performance, to train Facilitators in this approach.
c) Workforce Performance team to build impact assessment methodology into
leadership/management and project management programmes and to build impact
assessment/PSED requirements explicitly into organisational/management competencies.
d) Insight and Impact team to establish a Yammer online network for sharing knowledge and
questions about equality/impact assessment.
e) Services and Scrutiny Committees to make better use of the Equality Reference Group and
other engagement forums: Insight and Impact team to promote resource to Scrutiny officers,
staff and Members in general and to provide better signposting to engagement forums.
f) Ensure the Members’ induction, handbook and development programmes cover the
requirements of the PSED and Duty to Consult.
g) Insight and Impact team to continue promoting sources of information and data such as
community and health and wellbeing profiles and toolkits.
h) Each Head of Service to consider what information and data they have about communities
and service users (by their protected characteristics) and to make plans to plug any gaps.
i) Share the learning of this review with other authorities via Devon Equality Partnership and
South West Equality Network.

Make better use of the Equality Reference Group (a
group of external critical friends).

Performance measure:
% of committee reports which do not contain/refer to an appropriate impact assessment
statement/report (where equality is relevant).
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Recommendation 3: Improve procedures

Impact assessment should not be treated as a separate, bureaucratic process or one that
is done later, after a decision is made. The PSED needs to be embedded in decision
making (including commissioning) processes from the beginning right through to and
beyond implementation. People need a clear understanding of what a robust decision
making process looks like and how to include PSED requirements.
Actions:
a) Update Committee procedures and templates to ensure clear and meaningful statements
about the PSED and analysis of impacts, including consideration of opportunities to advance
equality and foster good relations, are included in reports to decision makers and actual
discussions are recorded in minutes of meetings.
b) Remodel the process: create a Devon Way to Decision Making Toolkit which draws together
key components of decision making (engagement, project management, risk management,
impact assessment, business planning, evidence base – including the JSNA and Devon
Community Profiles) and ensures processes are clear and become mainstream. The toolkit
will integrate all learning from this review and signpost to sources of support.
c) Improve the guidance on impact assessment so that it discourages a ‘tick box’ form-filling
approach and becomes a set of open questions. Ensure it encourages more emphasis on
the advancement of equality. The guidance will include ‘key questions’ for Members and
Leadership Teams which enable an exploration of the PSED when making decisions, use of
risk management approaches to identify relevance to the PSED and identify the level of
resource, consultation and attention necessary. Share with partner organisations.
d) Improve commissioning procedures by using Value Added aspects in contracts to advance
equality and foster good relations further. Build the PSED into the Commissioning cycle as
a core activity.
e) Ensure the Equality Reference Group is engaged early on in the 2014/5 budget setting
process.

Performance measure:
The number of Judicial Review challenges to our decisions.

Give Impact Assessments the
importance they deserve. They are
fundamental to making good and
sensible decisions.
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Supporting Information
Duty to Consult
Before deciding how to fulfil the Best Value Duty, the Council is under a Duty to Consult
(Section 3(2) of the Local Government Act 1999) which requires the Council, to consult
representatives of council tax payers, those who use or are likely to use services provided by
the authority, and those appearing to the authority to have an interest in any area within which
the authority carries out functions. The statutory guidance advises that local voluntary and
community organisations and small businesses should be included in such consultation.
Key points from recent case law are:







Regardless of whether consultation with interested parties and the public is a legal
requirement, if it is embarked upon it must be carried out properly.
To be proper, consultation must be undertaken at a time when proposals are still at a
formative stage
It must include sufficient reasons for particular proposals to allow those consulted to give
intelligent consideration and an intelligent response
Adequate time must be given for consideration and response.
The results of consultation must be conscientiously taken into account when the ultimate
decision is taken.
The consulting authority is obliged to let those who have a potential interest in the subject
matter know in clear terms what the proposal is and exactly why it is under positive
consideration, telling them enough (which may be a good deal) to enable them to make an
intelligent response.

Consultation must take place at a formative stage
This means decisions already made, or decisions in principle, cannot be consulted on, as they
do not meet the requirement to be fair. Apart from damaging the reputation of the Council, there
is money wasted in carrying out unfair consultation, and potential for further cost should the
resulting decision be challenged. When consulting all possible options do not need to be put
forward; the Council can consult on a preferred option so long as this position is made clear,
and doing so may be considered fair (e.g. did not ignore or hide viable alternatives that could be
considered). However, the decision to exclude a particular option may be challenged if it cannot
be demonstrated that a decision to exclude an option is not reasonable. Those making the final
decision need to demonstrate flexibility in the deliberations and response, and those carrying
out the consultation should reflect the flexibility in the language used.
Allow for intelligent consideration and response
Providing opportunity for 'intelligent consideration and response' means that information should
not be inaccurate, incomplete, or misleading and the basis on which a proposal is being
considered transparent. In order for consultees to have information for consideration it is usually
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necessary to have a proposal to base the consultation upon, this does not mean the decision
has been made, but that this course of action is the one that decisions will be made around,
unless the consultation provides evidence to suggest otherwise. Consultees must have
sufficient information on proposals. If information is unavoidably incomplete, then this will need
to be made clear. The information must be in a form that consultees can understand, so the
level of detail, methods, language used, and presentation is dependant on audience; greater
detail may be required if presenting to experts. Unless there is a statutory obligation, the
authority does not need to publicise every submission, unless information revealed may
compromise the other responses. Information should include:
 The proposal and information it is based upon.
 Reasons for the proposal, and any assumptions.
 Documentary evidence (this may be summarised, though as far as possible source material
should be available under open data principles).
 The basis under which the proposal will be considered.
 Possible alternatives if reasonable.
 Timescale for responses.
Adequate time
If a statutory period for consultation has been prescribed, then this must be adhered to,
otherwise the time period for responses to consultation must be fair. Generally, no less than 4 to
6 weeks should be allowed for smaller consultations, and at least 12 weeks for more detailed
consultation, but longer may be required for particularly complex issues. Running consultations
over Christmas, or other significant holidays, may also be considered as not giving fair time to
respond. If departing from the general guidance, good reasons need to be given for doing so.
The consideration has to be whether adequate time and opportunity was given to take part,
though the consideration of adequacy will apply to the whole consultation. Shorter periods may
be permitted in urgent situations, but it is not permissible to leave the consultation until the last
moment such that it becomes urgent.
Considering consultation results
In considering the consultation results, the decision-makers must be prepared to change
proposals if the consultation process produces reasonable evidence. The decision-makers will
need to take into account relevant considerations, though they do not need to read personally
every response provided in the consultation. A summary may be provided by an analyst, but
this will need to be comprehensive and accurate. It is prudent to make the original materials
available to the decision-makers, should they wish to look at responses in more detail, or gain
an overview of responses to check findings.
Small changes to proposals do not generally require further consultation, however, where a
fundamental or significant difference between the proposals consulted on, and those the
decision-makers wish to adopt then a new consultation will be required. If it can be reasonably
argued that any new information or factor of potential significance then consultees should be
given a chance to respond. Significant change would be one where it could be argued that the
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decision was unfair without seeking further representations, unless those changes emerged
directly from the consultation process and can be demonstrated as a legitimate outcome.
Who to consult
In general decision-makers cannot 'pick and choose' who they consult; the decision as to who
may take part in a consultation has to be fair. However, representatives of large groups may be
sought, rather than consulting individuals if there is an obvious collective representative (e.g.
Unions and workers), though, individuals may need to be consulted in certain circumstances
(e.g. residents in a residential home facing closure). Where a proposal affects a significant
number or people, then it is less likely that a given individual would have a right to be consulted
face-to-face. Fundamentally, decisions need to be that which any reasonable Authority acting
reasonably could have made it (for a fuller explanation, see Wednesbury principles).
Additionally the duty to consult means that people are given a genuine opportunity to make
representations, for example if a large number of people affected by a consultation do not speak
English, then good practice would suggest providing a version of consultation documents in the
principal language of the sample. A fair consultation should also satisfy the Public Sector
Equality Duties, another area of increasing challenges. A Comprehensive Impact Assessment
will highlight the relevant population and representative bodies that should be consulted to
comply with the legal requirements.
Why consult
There are many positive reasons to consult, unfortunately consultation, or lack of it, may provide
an opportunity for people to question a decision, especially if it is not carried out when it should
be, or not carried out properly. Failure to consult properly may result in the process being
deemed unlawful and decisions following the consultation nullified.
There are political, legal, and moral arguments for holding consultations. With increasing
challenges to decisions, and consultation, the Council needs to make sure it has asked itself the
right questions and taken reasonable steps to consider the relevant information. There is a duty
to consult. Carrying out a fair consultation may assist in satisfying this requirement, as the
information or decision that may be challenged should become apparent. By allowing
engagement through a fair decision-making process, people may accept the decision, even if
they disagree with it. There are also moral arguments that as we are responsible for public
funds, then the public should have some say in how those funds are spent through the
democratic process, and when issues directly affect their lives they should have more input.
Additionally, although experts and knowledgeable in our given fields, this does not necessarily
mean we hold all the answers.
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Public Services (Social Value) Act 2012
The Social Value Act requires Public Authorities to have regard to economic, social and
environmental well-being in connection with public services contracts and for connected
purposes.
The authority must consider how what is proposed to be procured might improve the economic,
social and environmental well-being of the relevant area, and how, in conducting the process of
procurement, it might act with a view to securing that improvement.

Equality Act 2010
The Equality Act has four aspects to it:





Protected characteristics (who is protected).
Prohibited conduct (what you shouldn’t do).
Public sector duties & a duty to anticipate/ make reasonable adjustments for disabled people
(what you should do).
Positive action (what you can do).

Within the scope of the Act, it is against the law to discriminate against someone because of
any of the following ‘Protected Characteristics’:










Age
Disability
Gender reassignment
Marriage and civil partnership
Pregnancy and maternity
Race
Religion or belief
Sex
Sexual orientation

The Public Sector Equality Duties require positive action to reduce inequalities. This came
about as a result of the Macpherson report which investigated the death of Stephen Lawrence
and failings of Metropolitan Police. The report defined ‘Institutional Racism’ which identified
organisational culture being the heart of the problem. This led to the Race Relations
(Amendment) Act 2000 and Race Equality Impact Assessment based upon a model used in
Northern Ireland. The Duties were extended to cover Sex and Disability and now cover all
Protected Characteristics under the Equality Act 2010.
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Public Sector Equality Duty (General Duty)
Public Authorities must give due regard to the need to:




Eliminate discrimination.
Advance equality of opportunity.
Foster good relations between people.

in relation to the protected characteristics.
Eliminate discrimination includes eliminating harassment, Victimisation & any other prohibited
conduct within the Act.
Advance equality of opportunity means:
 remove or minimise disadvantage
 meet people’s needs
 take account of disabilities
 encourage participation in public life.
Foster good relations between people means:
 tackle prejudice and promote understanding.
Public Sector Equality Duty (Specific Duties)


Publish information to demonstrate compliance with the General Duty not later than 31 st
January 2012 and at intervals of not greater than one year. The information must include, in
particular, information relating to persons who share a relevant protected characteristic who
are employees (for authorities with 150 or more employees) or other persons affected by its
policies and practices (i.e. service users).



Prepare and publish one or more objectives, updating these at least once every four years.
The objective(s) must be specific and measurable.



To publish information in such a manner that it is accessible to the public.
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Feedback to CLT and Heads of Services
Comments from those involved in all the review sessions

Benefits of impact assessment

Culture change

Culture change
needs to be
addressed with
consistent messages
and accountability.
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Importance of impact assessment
Give impact
assessments the
importance they
deserve.

Do not treat impact
assessment as a ‘tick

box’ exercise.

Accountability

What is it that gives people (i.e. managers) the
opportunity to ‘opt out’ of the ‘rules’ in terms
of the policy and need to carry out an impact
assessment?? We need more accountability
from the top. Ask – “where’s the impact
assessment?” If there isn’t one, refuse to make
a decision until a sufficient one is provided.

Challenge is not a part of
‘our culture’ - we need to
incorporate challenge from
the outset.
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Leadership

Need for leadership on this agenda –
particularly from CLT/Heads of Services
otherwise nothing will change. CLT/Heads
of Services need to be seen to be saying
that this has an impact on everything we
do because JR challenge is a reflection on
the authority as a whole.

Senior managers do not take
impact assessment seriously
enough.

Skills and knowledge

Everyone needs to
understand the legal
duty.

Include the
requirement in
organisational
management
competencies.

Exemplar impact
assessment would be
useful.
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Processes - general

Commissioning processes
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Guidance

Transparency/record keeping

Embed/mainstream impact
assessment into key decision
making documents/strategies
but make sure it is visible.
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Support and challenge

Needs to be custom and practice that people take
their proposal to Equality Reference Group or
Internal Challenge group early on: could introduce a
‘clinic type’ approach to supporting people going
through the impact assessment process. [Action
Learning Methodology discussed, but because AL is
regarded as voluntary it was felt this was not a
useful term].

Sharing the learning of this review

Need to share learning
with NHS and CCGs
where we are looking at
joint exercises.
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The quality of our decisions is determined by
the quality of our thinking.
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